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ABSTRACT. -

Students do not leave their constitutional rights at
the boundary of the school groundsf We would never send anyone to
prison without a trial; to a lesser degree, expulsions and . 4
suspensions are 1n the same .category. Your due process: procednres
should at ieast give a student (1) notice of the charges, {(2)
opportnnlty to be heard, and (3) opportunity to present vitnesses.
Private and parochial Students are not guaranteed these rights. ¥o
matter how valid your procedure, you could still be in trouble if youm
violate a student's clearly established constitutional rights or if
you act with malice. The more sewvere the penalty, the more elaborate
your procesdure should be. However, you,K are not required to set up a

,court-type hearircg with cross-examination of witnesses by counsel.

School officials generally have the right to ‘inspect such school
property as desks, ldckers, rooas, ard buses whenever they feel it
necessary. Hovever, generally a search warrant is necessary before a
person or his premises may be searched. There is-mo rigid rule by
vhich all coaduct can be controlled, but if you are reasonable and
evenhanded, you robably have no reason to fear taking whatever
action you belieV¥e is 1n the best interest of the school.
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the Supreme Couri of the

v S l . N
acnmirigtrators cannot allow corporal punishment of students. .

Your Due Process Procecdures can never be guaranteed to Keep
. .

you out of Court. FKowever, they may very well reduce the number
° o - . - A
of suits filied and even vindicate you when you are compeli.ed
' 14 »
‘

Jro appear in Court.

I suppose my opinions on this subject would fall in-the -
nmincrity cavegory because I believe most Court decisiors have

been based or common -sense and the laws and constitution. yntil

. - AN ’

. . s, . .7 .
_recent years Tosi people seemed' to take «the view that boarc

rewbers, agminlst tors and,teachers were both “due process”

.and the "supreme law of the land" iInsofar as students were ‘cosi-
®rned. Therefore, it was a rude awekening when the "new breed”
-of 1awyers‘€ommenced bringing court action relating-to due

ppocess, ecua. protection 'and other righis,.
Vi -

My comments will b€ of a general nature ra;her +han specific.
. o
Most of you are pot lawyers, thewefore the legal-citations wili

v
<

be omitted but may be supplied later for those who ¢are t< ctay

after the clinic is concliuded.

- N IS
- - . “ ’ . 3 .
Equal Protecticon and Due Process are two separate and dnstl.t

rights. Everyone in the district could be given egual Ddrotecticn

and at’ the .e time denied due process. Due process can be

LI}
divided into twoarts-subs:iance and procedure. We arg fqéﬁsing
*

on procedure in tHis elinic. WMy remarks -will apply brimarily to

~ .

cdue process relating to- the rights of students. Nr. Stoops wiil
cover the rest of the field. | .
+ . Due Process Propﬁgure applies to freedom of speech, right

f lassembly, violations of laws, rules and regulations and just

aBout anything including po-'cies of the school boards. Thereiore,

.
.

it is_;gggijtive that y8u arrange to follow an acceptable procedure
[ r

regard}ng‘discip}ines etc. *
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--be of suificient duraﬁjon the resulting effect .qn the student
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S+udines do Ot leave thelp -comstitutional rigats at the
13 .

§7 the-sghool grounds. J0ST states pave created & Dro-
~t

perty righ

coLndary

+ -in %he siudents by providing free and compulsary

schools for the children In the state. Having created this right,

which is not itseif granted by the United States Constitution,

.

+he students then have the right to a constitutional due process

hearing or procedure before the right may be taken from them.
- " T A .' a 2 N . . - ..
fourteenth An#ncément is the basis fon cecisions along

e Ox

the righteyci students as well as the other areas
of ae¢r respon51b1¢1ty Thereifore, p“opePAy o“leﬁted boa G

v . \ - . . - .
~ember snould be able o0 serve as an im~artial hearer or

. - = . - . M A _* ' .
reviewer oI Iacts surro\md}ng SUSpPeision Oor expPusS1O0R’ oX stucents

- ek L L. . .
We would never ihink' of sending an accused DE&rson To prison

without a triai. EIxpulsions and suSpensions are in thg/sam?"
1 ' ”‘

category-except to a lesser cdegree of severity-generally. I
‘ <

such expulsion or suspension were {o come at a critical -time and

could be serious and peprranent. .

) - .

1nere;ore,your 3roqed¢res should give at 1

i

. s . ’

\ - * -~ - .
the charges (2) an oopo“g?nLty to be heard aﬁd/ ffer cuplanation,

s
/ -

and (3) present wltnesses-on behalf of the s{hdent. Reasornable

. .
Jtime should be allowed unless there a compelling. reasons for

~an immecdiate suspenslon anq 1n such ent,

/’*) Private and parochial stuﬁents are njot guaranteed these

|
procedural rights.

«  Use common horse sense in making ygur procedure rules. Put

th student: Fair and impartial frules/require you to do E&e

right. thing., If you keep these” fhoughts in mind .you are more,than
o ,

f reagon. School board mewbers should be as interested

’eas“( ) notice of

otice and hearing should

apt’ to come up with a valid due;pdeess procedural rule. °F suggest

you pass it by the school atto ey'fdf his opinion.



No matter how valid your procedure may be you could still

o . * .,
nto troudble and into Court-if you knew or should have known
. - -

oS

zZet
. L. - ~ Y . -
that your actjyon vioiatved & clearly established constitutional

)q right of the student then you are in trouble and should not
~ . .
be on.the.boarg anyway. Likewise, if you act with malice or .

pite

.

0
Q

r in any bad faéth manhef you areysubject to court action
N
. and pos§ib1§ could be held liable for money damages. School
board members hold only a qualified immunity in their positiorns.
This immunity may de waived by the above type actions. None of

- ' you were drafted for your job and I am sure each of you want toO

. « do the.very best possiblie performance of which you are capadle. -

Expuisioms, are of a more.severe nature than suspensions. A,

' ten day.suspension, whieh seems to be the longest legal suspension
. possiole, is more severe than a two day suspension. The more
‘severe the penalty the more elaborate your procedure should be. co
4 - . for instance if you are acting upon hearsay evidence &ou should
likely never'summarily suspend.a student. On the other hanc if
) . . the principal dr a teacher gb%erves the .act of misconduct on

the part of the srtucdent, the notice and hearing could be heia

| immediately and on the spot. If the student admits the violation,

. arnd knew or should have known, the conduet couid result in
! &
* ’ . . . . - .
suspension, then there is né need for an.extended hearing. Even J
b 1

Gen® or parents. )

.

I3

- 3 Vhen the'yiolation and the penalty are more severe then your
2 N . M .
procedure and hearing should be more sophisticated. At this time

N then a written report should be made for the record and the stu- ?
<

, 4 . .
you are not required o set up anadversary- court type hearing

in which cross examinationfbx counsel is required. If you keep i
*a verbatim record you wili likely have to furnish the student a ;
copy. Therefore, I suggest a tape recordiné be made and the\. “
! proceedingé reduced to writing in~summarizé5 form only. Reagbnablé

time for one set of allegatiéns may be different from another.
" ’ 1
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The use of corpofal punishment should be preceded by a heéring

and 1nflicted in the presente of a second school official. It

stiould be a last line remedy after other means have feiled to.
. .. e ' - > - - [
correct the situation. Again, such punisament must be used .

in a COmmoOn sense manner.

* I want to emplasize.that studepts, acdministrators and board

B A

Tembers cdo rot need to be adversaries. They are one team all headed
for the same goal-education for &ll of the students and a wise
use of thﬁ/yaxpayers money. We have a tendency to over\.react

to most changes. . Our godl here is to better acquaint you with

.
b e WG, B

.

the manzer in which you handle the problems in your schools. It

ove W

[

1s my opinion- that things. are already getting better. We are °* '
having fewer suits.in our district than we were a fcﬁ years ago. ?
Hopefully, all of us will bes able to-say the same thing when we §
“meet next year. 3
b4 ‘-
. Tnere is no set rigid rule by which all conduct can be con-( .o
trolled. Lach case must be judged on th cirgumstgpces syrrowng-- ’éj
| - T py
ing it. ) . ?J
Wnen speech or conduct disrupts others and the educational ;l

process it is act'ionable. When it affgcts onliy those involvea and ]

is no threat to the orderly conduct of schéol, nor infringes on <

K

-

- 3 ‘ . \- -
the rights of others, it is not usually actionable. .

If the action you take is reasonable and is eveh handed jou .

¢

*
L} Teet FUR WETEWE -0 W W e |
N -~

probably have no reason to fear taking whatever action you be¢1eve -

is 1n the best interest ot xhe school. This i1s so even if it

turns out you were wrong in the final ‘analysis.

w% havs- come a 1ong way since Brown v. Board oF Fducatiohn '3954)°

- s . P

and’¥’ feel the 1ight at the end of the turmoil 1s visible. There

' .

has beem, and continues to be, a minimal supervision Sf the

¥

.

.“ N v

schools by the federal courts. However,) the Courts are probably -
. . 4 3 .

gs'interested in getting out of the schéol business as the schools.

are in getting them-out. Fair and adeqn'”e due process proéedures *,

" v, .

are one of the

results.
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I will tOuch brleily on SEarch and seizures which you

mlgnb reasonably be expecLed to encounter. The Fourth Anendﬂent

as applled‘vG’EEESS’s and students is rather dr‘flcult to—def;ne.w

T®c Courts are not unanimous in the interpretation of the - .

Tourth Amendment. . : Lo
- N 7

Some conclusions can be fairly reached when you read cases

frol various ]uPAsdlctiows. Tirst, desks, lockers,.rooms, and

school buses are gengrally the property of the schools and are

uncer Their conurol and supervision. It 1s a fairly safe state- -
! ‘ ' . v
ment to say school offic1ai§ have the right to inspéct these

d 4 s
.places whenever they feel 1t is necessary. Certainly if there i$

« [ .

- - - d . ‘ : . . .
valid recson 1o believe contraband or prohibited items are con-

¢ealed in such premises the right to search exists.

Generalily speaking a sedarch warPant 1s to be issued, upon
- ’ ’ <& T
probable cause, before: a person or his premises may be searched.

However, if the party conséﬁ;§~33‘a search he waives the

protection of the Fourth Amendment. This is usually accompiishéd

P

~

by asking the persdn to allow the search. Many cases have held

Q

—.— > - . - - - .- .-

tne.school prlnc1pal Zay consent to the search of school lockers

even over-the objecting student. The Fourth Amendment protects

~

people not places. Dormitory rooms, purses, pockets and automopiles

do not fit into the category of places which may be searched with-
out permission or warranti-” [ SN
o Ii the 1llegal object is in plein view of the officer or

school official 1t may be seized. This generally applies to

1

automobiles as well as other pldces. Certainly if -the object is

on the gerSon or in the hands and 1s visible it too may be seized. -

4 o .
The st&pxénd frlsk rule m?y be appl&gd 1n &ases where there -

are yeas onable gnounds to suspéct mass dlsrupt‘ohs of school | -

actl yties oif :ﬁ flghts. In other words, a school official may

properly respond an emergency sSituation when there is reason to

’r

believe harm may bé.eminent to students or faculty or that,mass'

disruption may occur. " A bomd threat would likely justify a cbm~
;lete search of all.school property. .
Another 1tuatzon»could justify a search of persons without

a warrant. If thq 1€QF Ss about to be removed from the jurisdiction

..

Bfuf.e school such. searqh would in all probablllty be proo_.;

-
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An exanple would be if a watch or billfold Were taken while the

’ . a

stucents were in P.E., while @he students weqé still in the gyrly

,
i+ would be appropriate to have them empiy their pockets or purses
. .

to look for the item. Discrefion would seei to rfequire each student’
to be searched out of the presence of the others., Drugs are

- LY
items which would disappear without on the spot searches.

leave off campus searches to the police, .

Hopefully we have been of "some assistance to you in handling

future problems in your schools.
) :
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